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To:   The Registrar of the High Court at Auckland 

This document notifies you that – 

1. The applicant will, on                                          2021    at             

am/pm, apply to the High Court at Auckland for an order: 

(a) granting leave to bring the application by way of originating 

application; and  

(b) declaring that the applicant (LFT Auckland) does not hold assets 

on trust for the sole object of the Laura Fergusson Trust for 

Disabled Persons settled by deed of 25 May 1967 (the National 
Trust). 

2. The grounds on which each order is sought are as follows: 

3. Background 

(a) LFT Auckland is an incorporated society that was established 

under the Incorporated Societies Act 1908 on 26 August 1969.   

(b) LFT Auckland is governed by the Constitution and Rules of Laura 

Fergusson Trust Incorporated.  The Constitution and Rules have 

been amended over time in accordance with their terms. 

(c) The Constitution and Rules provide that LFT Auckland’s objects 

are: 

(i) Assist Disabled Persons: to provide rehabilitation 

services, therapy, residential accommodation and other 

facilities and services as may be needed or desirable to 

assist and encourage Disabled Persons towards achieving 

their full potential and independence in daily living; 

(ii) Facilities: to establish, operate and manage all kinds of 

facilities for Disabled Persons; 
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(iii) Research: to carry out research and surveys relating to the 

provision of rehabilitation, therapy and other services and 

facilities to and for Disabled Persons; 

(iv) Marketing: to carry out marketing in order to expand and 

publicise the activities of the Society; 

(v) Donations: to seek donations, legacies, bequests and gifts 

of all kinds to assist in carrying out the activities and objects 

of the Society; 

(vi) Secure Assistance: to secure the assistance and co-

operation of other persons in fund raising and publicity 

activities in order to further the objects of the Society; 

(vii) Sponsorship: to sponsor the activities of other persons in 

order to further the objects of the Society; 

(viii) Funding: to provide funds for the provision of rehabilitation, 

therapy, residential accommodation and other services and 

facilities to or for the benefit of Disabled Persons; 

(ix) Contracts: to contract with, employ or otherwise secure the 

services of any person for the purpose of achieving the  

above objects or any of them; 

(x) Joint Ventures and Partnerships: to enter into joint 

ventures, partnerships and other collaborative 

arrangements for the purpose of achieving the above 

objects or any of them; 

(xi) Acquire Business: to acquire any business or interest in a 

business in New Zealand or elsewhere and to carry on such 

business or any other business in which the Society may at 

any time be concerned or interested either alone or in 

partnership with any other person;  

(xii) Endowment Trust Fund: to establish endowment or 

similar trusts for the benefit of the Society and to collect 
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funds and raise money for and on behalf of such trusts by 

all lawful means and to receive and enlist financial and 

other contributions, donations, endowments and bequests 

from any source in order to further the objects and 

purposes of such trusts; 

(xiii) National Trust Board: to assist the National Trust Board in 

the provision of assistance to Disabled Persons and to 

receive funds from the National Trust Board for the 

purposes and objects of the Society; and 

(xiv) Incidental Objects: to enter into all such contracts and 

arrangements and to do all such other acts and things as 

are incidental or conducive to the attainment of the above 

objects or any of them, 

(together, the LFT Auckland Objects).  

(d) Over its history, LFT Auckland has: 

(i) received property and funds from a variety of sources, 

including its own fundraising activities, payments under 

contracts with public agencies, and transfers from the 

National Trust;     

(ii) operated on the basis that it is an autonomous institution 

that can apply all of its assets in accordance with its 

Constitution and Rules; and 

(iii) applied its assets in support of the LFT Auckland Objects in 

force from time to time, including the provision of residential 

care, therapeutic facilities, respite and rehabilitation 

services, and research. 

(e) LFT Auckland has recently sold its principal asset, being a 

property at 224 Great South Road (the Great South Road 
Property), and is seeking to apply the sale proceeds and all 
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other assets to support the disabled community in accordance 

with the LFT Auckland Objects.   

(f) It has been suggested that LFT Auckland is unable to apply some 

or all of its assets in support of the LFT Auckland Objects on the 

ground that assets acquired from the National Trust continue to 

be held according to the sole object of the National Trust; that is, 

to “assist disabled persons in the solution of their residential 

problems” (the National Trust Object).    

(g) LFT Auckland requires clarity on the purposes to which it can 

apply its assets. 

4. Permission to proceed by originating application 

(a) It is in the interests of justice for the application for a declaration 

to be brought by originating application because:  

(i) Proceeding by way of originating application will result in 

the just, speedy and inexpensive determination of this 

application and will allow LFT Auckland to move to finality 

on the limited issue that it raises.   

(ii) In the alternative, the applicant also intends to seek to vary 

the terms of any trust by which LFT Auckland holds assets 

for the sole object of the National Trust so as to match the 

objects and terms of the current Constitution and Rules of 

LFT Auckland (the Scheme). 

(iii) The Court has the power to approve the Scheme on an 

application brought under Part 3 of the Charitable Trust Act 

1957 (the Act). 

(iv) The applicant has already shared the Scheme with the 

Attorney-General and is waiting for the Attorney-General to 

report on the Scheme as required under Part 3 of the 

Charitable Trust Act 1957. 



 

28746944    
Originating application for declaratory relief 
 

5 

(v) Once the Attorney-General has reported back on the 

Scheme, LFT Auckland will immediately file an application 

to the Court for approval of the Scheme under Part 3 of the 

Charitable Trusts Act which must be brought by way of 

originating application (the Variation Application).  

(vi) The application for a declaration and the alternative 

application for approval under Part 3 of the Charitable 

Trusts Act concern the same underlying facts and similar 

issues. 

(vii) Upon filing the anticipated application in relation to the 

Scheme, the applicant intends to seek a direction from the 

Court that the two applications be heard together. 

(viii) Given that the anticipated application in relation to the 

Scheme must be initiated by way of originating application, 

it is expedient and in the interests of justice for the present 

application to proceed on that basis as well.  

(ix) This application and the anticipated application in relation to 

the Scheme will be served on the Crown, via its senior Law 

Officer the Attorney-General, in its parens patriae role in 

respect of charities and the proper use of funds devoted to 

charitable purposes.   

5. Declaration 

6. The applicant is entitled to the declaration sought because: 

(a) LFT Auckland does not hold assets on trust for the National Trust 

Object. 

(b) LFT Auckland holds its assets legally and beneficially in 

accordance with its Constitution and Rules. 

(c) Transfers of assets from the National Trust to LFT Auckland were 

not subject to any additional conditions and were lawful. 
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(i) Documentation available in relation to transfers of assets 

from the National Trust to LFT Auckland does not refer to 

any express conditions being imposed on such transfers. 

(ii) Clause 13(f) of the National Trust deed empowered the 

trustees of the National Trust to aid in the establishment 

and support of associations calculated to further all or any 

of the National Trust’s purposes and powers. 

(iii) At the time of transfer (and at all material times thereafter) 

the objects of LFT Auckland were consistent with the object 

of the National Trust. 

(d) It is not possible to reliably trace property transferred from the 

National Trust to LFT Auckland into the sale proceeds of the 

Great South Road Property or the current value of any other 

assets of LFT Auckland because: 

(i) The sale proceeds of the Great South Road Property 

reflected the value of the freehold land and LFT Auckland 

acquired all freehold titles in the Great South Road Property 

directly from third parties (and not the National Trust). 

(ii) The available evidence indicates that LFT Auckland 

acquired the freehold titles in the Great South Road 

Property out of its own assets or borrowings. 

(iii) It is impractical to identify the extent to which those assets 

or borrowings or any assets of LFT Auckland contain funds 

from the National Trust because: 

(A) LFT Auckland has independently raised funds and 

acquired assets from sources other than the National 

Trust over time.  

(B) LFT Auckland has applied funds and assets for a 

variety of purposes over time. 
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(C) LFT Auckland does not have a complete documentary 

record of all relevant activities over the last 50 years 

and does not have access to persons with first-hand 

knowledge of potentially relevant events. 

7. This application is made in reliance on: 

(a) the Declaratory Judgments Act 1908; 

(b) the Court’s inherent jurisdiction; 

(c) Rule 19.5 of the High Court Rules and the cases and 

commentary on that rule in McGechan on Procedure  

(d) Part 3 of the Act;  

(e) Bath v Singh (2011) 3 NZTR 21-027, [2012] NZAR 50; Re 

Tennant [1996] 2 NZLR 633 (HC); and Re Merton Trust (2006) 1 

NZTR 16-011 (HC); and  

(f) The affidavits of Christopher Eric O’Brien sworn on 17 November 

2021 and Heather Ann McLeish sworn on 17 November 2021. 

 

Dated this 17th day of November 2021 

_______________________________ 
B A Keown / D M Scholes 
Counsel for the applicant 

 

This document is filed by Blair Ante Keown, of Bell Gully, solicitor for the 

applicant.  The address for service of the applicant is Level 22, Vero Centre, 48 

Shortland Street, Auckland. 

Documents for service on the applicant may be left at that address or may be: 

(a) posted to the solicitor at PO Box 4199, Auckland; or 
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(b) emailed to the solicitor under HCR 6.6(2)(b)(ii) provided that the email is 

less than 25MB and sent to both blair.keown@bellgully.com and 

daniel.scholes@bellgully.com. 

Documents served on the applicant should be marked for the attention of D M 

Scholes. 
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