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MAY IT PLEASE THE COURT: 

Introduction 

1. This is an application by the Laura Fergusson Trust Incorporated (LFT 

Auckland) to vary the terms of the trust under Part 3 of the Charitable Trusts 

Act 1957 (the Act). The application is made in the alternative to an 

originating application for a declaratory judgment declaring the basis on 

which it holds property. I understand that if the declaration is that the 

property is held on the sole object of the national trust as established in 

1967, rather than the more numerous objects of LFT Auckland, then this 

application for variation will be pursued. 

2. I have considered the following documents submitted to me in draft 

pursuant to s 35 of the Act: 

2.1 draft application for orders approving a scheme under Part 3 of the 

Act;  

2.2 draft affidavit of Chris Eric O’Brien; and 

2.3 draft affidavit of Heather Ann McLeish 

2.4 draft affidavit of Des Gorman. 

Report Conclusions 

3. Pursuant to ss 35 and 56 of the Act and for the purposes of assisting this 

Court as to the matters of which it is required to be satisfied under s 56(1)(a) 

of the Act, I note first that my view depends on the interpretation taken of 

the sole object of the national trust.   

4. If the sole object is interpreted to require  the provision of a residential 

facility then I am satisfied that the scheme is a proper one and should carry 

out the desired purpose or proposal, and is not contrary to law or public 

policy or good morals; that the scheme can be approved by this Court under 

Part 3 of the Act; that every proposed purpose is charitable within the 

meaning of Part 3 and can be carried out; and that the requirements of Part 

3 have been complied with in respect of the scheme up to the giving of this 
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report. 

5. If a broader interpretation of the sole object is taken, then it is not plain to 

me that the sole object is impracticable or inexpedient. 

Background 

6. As set out in the affidavit of Christopher O’Brien, the Laura Fergusson Trust 

for Disabled People (the National Trust) was established in 1967. The sole 

object of the National Trust was and is ‘to assist disabled persons in the 

solution of their residential problems’. Disabled person was defined as 

meaning a person who: 

6.1 is handicapped by a physical defect congenital or acquired; and 

6.2 who as a result of any such handicap and any associated conditions is 

unable without assistance to adapt to normal accommodation or 

housing conditions; and 

who lacks sufficient assistance in such adaptation.  

7. Regional entities were established also and the LTF Auckland was 

established in 1969 as an incorporated society. The regional entities operate 

separately from the National Trust and LFT Auckland has its own Rules and 

Constitution which have varied over time.1 At present the Constitution and 

Rules provide for the following 14 charitable objects: 

(a) Assist Disabled Persons: to provide rehabilitation services, 
therapy, residential accommodation and other facilities and 
services as may be needed or desirable to assist and encourage 
Disabled Persons towards achieving their full potential and 
independence in daily living; 

(b) Facilities: to establish, operate and manage all kinds of facilities 
for Disabled Persons; 

(c) Research: to carry out research and surveys relating to the 
provision of rehabilitation, therapy and other services and 
facilities to and for Disabled Persons; 

(d) Marketing: to carry out marketing in order to expand and 
publicise the activities of the Society; 

 
1  In related proceedings there has been criticism of those amendments but that criticism falls outside the scope of this 

report. 
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(e) Donations: to seek donations, legacies, bequests and gifts of all 
kinds to assist in carrying out the activities and objects of the 
Society; 

(f) Secure Assistance: to secure the assistance and co-operation of 
other persons in fund raising and publicity activities in order to 
further the objects of the Society; 

(g) Sponsorship: to sponsor the activities of other persons in order 
to further the objects of the Society; 

(h) Funding: to provide funds for the provision of rehabilitation, 
therapy, residential accommodation and other services and 
facilities to or for the benefit of Disabled Persons; 

(i) Contracts: to contract with, employ or otherwise secure the 
services of any person for the purpose of achieving the above 
objects or any of them; 

(j) Joint Ventures and Partnerships: to enter into joint ventures, 
partnerships and other collaborative arrangements for the 
purpose of achieving the above objects or any of them; 

(k) Acquire Business: to acquire any business or interest in a 
business in New Zealand or elsewhere and to carry on such 
business or any other business in which the Society may at any 
time be concerned or interested either alone or in partnership 
with any other person; and 

(l) Endowment Trust Fund: to establish endowment or similar 
trusts for the benefit of the Society and to collect funds and raise 
money for and on behalf of such trusts by all lawful means and 
to receive and enlist financial and other contributions, 
donations, endowments and bequests from any source in order 
to further the objects and purposes of such trusts; 

(m) National Trust Board: to assist the National Trust Board in the 
provision of assistance to Disabled Persons and to receive funds 
from the National Trust Board for the purposes and objects of 
the Society; and 

(n) Incidental Objects: to enter into all such contracts and 
arrangements and to do all such other acts and things as are 
incidental or conducive to the attainment of the above objects 
or any of them. 

8. At this point it is necessary to note that, in the usual way, the Attorney-

General has largely relied on the draft evidence provided by LFT Auckland 

and has not attempted to independently verify that evidence. 

9. It appears that the National Trust and LFT Auckland were financially 

intertwined until 7 May 1976, when a decision was taken to separate their 

accounts. As a result of this various assets were transferred from the 

National Trust to LFT Auckland, including a leasehold interest in two parcels 
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of land that made up LFT Auckland’s property at 224 Great South Road.2 

Because the National Trust and LFT Auckland had consolidated finances for 

so many years, Mr O’Brien suggests in his affidavit that it is difficult to 

identify who the transferred assets originally belonged to.3    

10. From 1969, LFT Auckland provided residential accommodation to primarily 

young disabled people from land at 224 Great South Road. In 1995, LFT 

Auckland constructed a therapeutic pool and adaptive gym with fundraising 

assistance. 

11. By 2019 the Board of LFT Auckland had formed the view that LFT Auckland’s 

operations were not financially sustainable. This is said to have been 

because of shortfalls in the Crown funding model for non-hospital 

providers,4 fluctuating occupancy levels,5 the need for further investment in 

LFT Auckland’s buildings,6 rising labour costs,7 and limits to what could be 

achieved by way of further donations or fundraising.8 It closed the facility 

and sold the Great South Road property. The issue now is what can be done 

with the proceeds of the sale. 

The application 

12. If the sole object of the National Trust applies to some or all of LFT 

Auckland’s assets, then the applicant says that it is impractical and 

inexpedient to carry out the purpose of that trust. It seeks to vary the terms 

of the trust to be the same as the objects and terms of the current 

Constitution and Rules of LFT Auckland as set out above at [7]. 

13. In general terms, this variation is said to be needed because it is 

impracticable or inexpedient to maintain a residential facility for disabled 

people and because the original funds have become so intermingled with 

funds acquired by LFT Auckland in accordance with its objects that it is 

 
2  The affidavit of Chris O’Brien sets out the complex origins of the Great South Road property. While the National Trust 

transferred a lease hold interest in part of the land, LFT Auckland then purchased the freehold interest in the parcel and 
secured the freehold interests in the adjourning sections of land that make up the property from the Dilworth Trust 
Board, the Crown or private individuals.  

3  Affidavit of Chris O’Brien, at [114].  
4  McLeish affidavit 29-41 
5  McLeish affidavit 42-43 
6  McLeish affidavit 52 
7  McLeish affidavit 53 
8  McLeish affidavit 53(c) and (d) 
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impracticable or perhaps impossible to separate them. 

General principles relating to the variation of trust purposes 

14. An incorporated society such as LFT Auckland is covered by Part 3 of the 

Charitable Trusts Act by virtue of the definition of trustees in s 31: “any 

person or persons … or association in whom any property is vested that is or 

may become subject to [Part 3] of this Act”. 

15. In varying the Trust, the jurisdiction of this Court is based on s 32 of the Act, 

which provides: 

32 Property may be disposed of for other charitable purposes 

(1)  Subject to the provisions of subsection (3), in any case where 
any property or income is given or held upon trust, or is to be 
applied, for any charitable purpose, and it is impossible or 
impracticable or inexpedient to carry out that purpose, or the 
amount available is inadequate to carry out that purpose, or that 
purpose has been effected already, or that purpose is illegal or 
useless or uncertain, then (whether or not there is any general 
charitable intention) the property and income or any part or 
residue thereof or the proceeds of sale thereof shall be disposed 
of for some other charitable purpose, or a combination of such 
purposes, in the manner and subject to the provisions hereafter 
contained in this Part. 

(2)  Subject to the provisions of subsection (3), in any case where 
any property or income is given or held upon trust, or is to be 
applied, for any charitable purpose, and the property or the 
income which has accrued or will accrue is more than is 
necessary for the purpose, then (whether or not there is any 
general charitable intention) any excess property or income or 
proceeds of sale may be disposed of for some other charitable 
purpose, or a combination of such purposes, in the manner and 
subject to the provisions hereafter contained in this Part. 

(3)  This section shall not operate to cause any property or income 
to be disposed of as provided in subsection (1) or subsection 
(2)— 

(a)  if in accordance with any rule of law the intended gift 
thereof would otherwise lapse or fail and the property or 
income would not be applicable for any other charitable 
purpose: 

(b)  in so far as the property or income can be disposed of 
under Part 4. 

(4)  Subject as aforesaid, this section shall extend to cases where the 
charitable purpose affecting any property or income is defined 
by a scheme approved by the court under this Part or otherwise 
or approved by the Attorney-General under Part 4, and in any 
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such case the original purpose or purposes may be restored, 
with or without modifications. 

(5)  The provisions of this section shall apply with respect to trusts 
created, and to schemes approved, before or after the 
commencement of this Act. 

16. In Re Tennant Hammond J summarised the principles that govern an 

application for variation of charitable trusts as follows:9 

16.1 The application must come within the statutory jurisdiction (which 

includes a necessity for the purposes to have been charitable at the 

date of settlement); 

16.2 The substituted arrangements must be charitable as that term is 

understood in law; 

16.3 In deciding whether to approve the substituted arrangements, the 

new scheme should accord as closely as is reasonably possible in the 

changed circumstances to the terms of the original trust; and 

16.4 The Court will dispose of the property in such a way as will best serve 

the interests of those intended to be beneficiaries and the public.  

17. It is said here that it is impracticable and inexpedient to apply the funds to 

the National Trust purpose. “Impracticable” suggests that it is not impossible 

to carry out the original purpose, but doing so involves practical difficulties.  

18. The leading case on “inexpedience” is Re McElroy’s Trust.10 In that case, the 

Court of Appeal held that inexpedient “… in its present context is of the 

original charitable purpose or purposes having become unsuitable, 

inadvisable or inapt.”11 That term embodies a value judgment rather than 

simply an assessment of feasibility. It may remain possible or practicable to 

carry out the original purpose of a trust, but it may nonetheless have 

become inexpedient to do so.  The Court observed that ‘the question is not 

whether the scheme carries out the purposes of the trust better.  Rather it is 

 
9  Re Tennant [1996] 2 NZLR 633 (HC) at 636. The courts have adopted and applied this framework on several occasions: 

see for example Re Orewa Rotary Trust Board Inc [2021] NZHC 2377.  
10  Re McElroy Trust [2003] 2 NZLR 289 (CA). 
11  At [14].  
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whether it is now inexpedient to carry them out’.12 

19. More recently, in the context of the replacement of trustees, this Court 

accepted that “expediency” (in the context of the Court’s power to replace 

trustees under s 51 of the Trustee Act 1957) “is a lower threshold than 

necessity and imports considerations of suitability, practicality and 

efficiency”.13 This observation might equally be applied to s 32 of the CTA.  

20. The common law cy-pres doctrinal requirement was that the new purpose 

be “as close as possible” is superseded by the requirements of s 32.14 While 

that is not binding on this Court acting under its statutory jurisdiction in Part 

3, the Courts have held that the scheme should seek to substitute purposes 

resembling as closely as possible the purposes specified by the original 

settlor. The classic statement of the guiding principle under s 32 appears in 

Re Whatman where Tompkins J said:15 

It seems to me that in deciding whether to approve a scheme under 
s 32 the court, having found that it is impossible or impracticable or 
inexpedient to carry out the terms of the trust as directed by the 
settlor or that one of the other grounds set out in s 32 are established, 
owes a duty to the settlor of the trust property to dispose of it as 
nearly as possible in accordance with the intentions of the settlor in 
establishing the trust. It owes a duty also to those proposed to be 
benefited by the trust and to the public generally to dispose of the 
fund or property as nearly as possible in accordance with the 
charitable purposes of the trust and in such a way as will best serve the 
interests of those intended to be benefited. It is not, however, bound 
by the cy-pres doctrine as a guiding principle and may, if the original 
charitable purpose cannot be carried out, approve a scheme without 
regard to its relevance to the old purpose. 

21. In Re Twigger Tipping J said: 

Part III does not make a cy-pres approach mandatory. However, this 
Court has held in the series of decisions, which I have traversed, that 
those promoting a scheme under Part III should seek to substitute 
beneficiaries or purposes resembling as closely as possible in the 
changed circumstances those which originally commended themselves 
to the person who established the trust. That is simply another way of 
saying, as did Holland J in Erskine’s case, that the wishes of the testator 
must be followed as far as possible by the scheme. 

 
12  At [14] 
13  Low Hock Peng & Ors v Rothschild Trust (Schweiz) AG & Ors [2017] NZHC 25 at [38]. 
14  Public Trustee v Attorney-General [1923] NZLR 433 (HC) at 442.  
15  Re Whatman SC Wellington, 16 July 1965 at 11. 
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To achieve that objective it is obviously necessary as a first step to 
identify those wishes as exemplified by the original trust which ex 
hypothesi has failed or become inexpedient or impracticable. Trusts of 
a charitable nature will be expressed or established with differing 
degrees of detail or specificity. In seeking to derive the settlor’s 
intention, one should in my view endeavour to establish what one 
might call the essential elements of the original trust.16 

22. Section 32 has a stricter threshold than s 33 (not pursued here), which 

allows for variation that will merely ‘facilitate’ the carrying out of the trust.17 

 

Analysis of the proposed scheme 

Transfer of the funds 

23. This application to vary will only be needed if the Court determines in a 

related proceeding that the funds were transferred from the national trust 

to LFT Auckland in such a way that they were still bound solely by the 

national trust purpose. That issue is accordingly not considered in this 

report. 

Interpretation of the object of the national trust 

24. Essentially, it is said for the applicant that it is inexpedient to carry out the 

object of the National Trust, which is “to assist disabled persons in the 

solution of their residential problems” because it cannot afford to run a 

residential facility in a sustainable way. In order to assess that argument, it is 

necessary to consider what the National Trust object would require if it were 

to apply.  There is an argument that it does not require LFT Auckland to 

operate a residential facility.  This argument may be addressed by the Court 

in the course of the applicant’s alternate application for declaratory orders. 

Subject to that: 

24.1 The applicant’s evidence interprets this phrase narrowly, as requiring 

the provision of a residential facility.  The applicant appears to base 

this interpretation on the National Trust’s historic concern with 

young disabled people being placed in rest homes and interest in 

providing a residential facility, accommodation and meals for 

disabled people. On the basis of this narrow interpretation, LFT 

 
16  Re Twigger [1989] 3 NZLR 329 (HC).  
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Auckland has varied its purposes several times to broaden the scope 

of the support it can provide disabled people.  

24.2 However, in the Attorney’s view, the idea of solving ‘residential 

problems’ could be interpreted more broadly, as encompassing work 

that assists with residential issues disabled people might experience, 

wherever they live, including in a privately owned home. This work in 

turn could be very broad, and could include, for example: assisting 

people to develop independence in living, through rehabilitation, 

treatment or therapy programmes; providing in-home nursing or 

disability support services; or assisting with physical renovations of 

people’s homes, eg to make them wheelchair friendly.  Such a 

definition is not necessarily inconsistent with the concern of the 

founders that young disabled people not be forced to live in facilities 

designed for the elderly. 

24.3 This broader interpretation would appear to largely encompass LFT 

Auckland’s current purposes, if sub-purposes (b) to (n) are viewed as 

ways in which LFT Auckland could achieve its primary purpose at (a) 

of providing: 

rehabilitation services, therapy, residential accommodation and 
other facilities and services as may be needed or desirable to assist 
and encourage Disabled Persons towards achieving their full 
potential and independence in daily living” 

Assessment of broader interpretation 

25. If the Court prefers this broader interpretation of solving residential 

problems, it is not clear that LFT Auckland would need to vary the purpose 

on which it holds the property that was transferred from the National Trust. 

LFT Auckland does not argue that its current purposes have become 

inexpedient, impracticable, or impossible, indeed it seeks to hold all its 

property on that basis.  

26. In any event, the evidence filed does not establish this. The affidavit of 

Professor Gorman notes that it may still be technically possible for LFT 

Auckland to provide some form of residential assistance to the disabled 

 
17  Re Eliza White Board of Management [2019] NZHC 181 at [28]. 
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community, such as outfitting accessible accommodation.18 Professorr 

Gorman critiques this approach as it would not be a high impact initiative, 

would cover ground already occupied by other providers and engage many 

of the funding concerns with Crown agencies that LFT Auckland had already 

encountered. These points are addressed in turn: 

26.1 As set out in McElroy Trust the test for inexpedience is whether the 

current purpose is truly inexpedient, not whether the proposed 

variation would be a better way of carrying out the trust purpose.  

26.2 The evidence does not establish that there is no need for broader 

kinds of residential support, notwithstanding other providers in the 

area.  

26.3 Professor Gorman’s evidence also sets out the significant changes the 

Crown is undertaking in how it provides and funds disability support 

services. It is not clear that the same funding issues would be 

experienced by LFT Auckland if it were to move towards providing 

assistance with residential issues, other than by way of a residential 

facility.  

26.4 As set out above, the broad interpretation of the National Trust’s 

purpose would appear to encompass LFT Auckland’s current 

purposes. It could therefore allow a broader range of initiatives than 

those Professor Gorman is considering. 

27. In light of this analysis, the rest of the report assesses the narrow 

interpretation of the National Trust’s purpose.  

Assessment of narrow interpretation 

28. If the narrow object requires running a residential facility, the Attorney-

General considers that the applicant’s affidavit evidence makes out a case 

that it has become inexpedient to continue to run such a facility given the 

expenses involved and the funding shortfall. In related proceedings there 

has been criticism of the steps, or lack of steps, LFT Auckland is said to have 

taken to keep the residential facility open, including seeking further funding 

 
18  Gorman affidavit at [37(b)]. 
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from the Ministry of Health and donations from the community. The Court 

may wish to hear further from those who hold that view but in the Attorney-

General’s assessment the evidence filed on behalf of the Trust at least 

establishes a prima facie case that it was inexpedient to continue to operate 

the residential facility. The evidence explains the particular difficulties the 

trust had with the Ministry’s funding model19 and the shortfall it thought it 

would experience from public fundraising.20 The view of the deponents for 

LFT is that these avenues were unlikely to have been fruitful. The case law 

on expediency, as set out above at 18 does not require a charity to exhaust 

every possible means of continuing to fulfil its charitable purpose before a 

variation can be permitted. 

29. The other basis on which the narrower purpose is said to be impractical and 

inexpedient to fulfil the object of the national trust is that LFT Auckland has 

not been operating on the basis that its original funds were subject to the 

national trust object and any assets obtained by LFT Auckland since 1969 

subject to a different set of objects.21 It seems to have treated all of its 

assets as subject to the objects of LFT Auckland. It is apparent from the 

applicant’s evidence that LFT Auckland has received funding from a range of 

sources over this time, including donations, grants and funding from various 

government or private agencies to provide particular services.22 Regardless 

of whether LFT Auckland was right to deal with the funds in this way, it has 

applied the funds to charitable purposes, even if not as tightly circumscribed 

as the national trust object, and it would plainly be very difficult to separate 

out the funds after 50 years. 

30. If the Court were to consider that inexpediency or impracticality are made 

out, there is then the issue of whether the proposed scheme, the current 

objects of LFT Auckland, are sufficiently aligned with the National Trust 

object to be a suitable substitute purpose. 

31. The Attorney-General considers that the first object ‘to provide residential 

 
19  McLeish affidavit 29-41. 
20  McLeish affidavit 53(c) and (d). 
21  O’Brien affidavit at [35] 
22  See eg Schedule 1 of O’Brien affidavit 
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accommodation, therapy, rehabilitation services and other facilities and 

services as may be needed or desirable to assist and encourage Disabled 

Persons towards achieving their full potential and independence in daily 

living’ would meet that test. The objects that follow the first are not all 

plainly charitable if read individually but taken in the context of the first 

object are also charitable and align with the intention of the original trust, 

namely to assisted disabled people, particularly around independent living 

(albeit with a focus on residential issues).23 It is noted that the deed of the 

National Trust has only one object but does also provide the trustees with 

powers to do certain related things including supporting other institutions 

that would further the purposes and powers of the National Trust, 

promoting legislation, and surveying the needs of the community.24 The 

proposed variation appears to accord with the intent of the settlors of the 

National Trust and while it may have been possible to construct a more 

closely aligned purpose, that would ignore the reality of the intermingling of 

the funds from the National Trust and LFT Auckland. 

32. It has been suggested by the plaintiffs in related proceedings  that LFT 

Auckland’s purposes have been altered in way that was not permissible 

without application to the Court under Part 3 of the Charitable Trusts Act. 

That allegation is outside the scope of this report, however the affidavit of 

Mr O’Brien provides information about the variations.25 The Attorney-

General says Part 4 of the Act is not engaged here  

33. This application has been brought under Part 3 of the Charitable Trusts Act, 

which provides the general process for variation of charitable trusts. During 

our assessment of the application, we considered whether the applicant 

needed to, instead of or as well as the Part 3 application, apply under Part 4.  

34. Part 4 relates to charitable funds raised by voluntary contribution and 

prescribes a process by which those funds could be applied for another 

charitable purpose. Part 4 requires the ‘money holder’ (in this case, LFT 

Auckland) to convene a meeting of contributors to vote on any new 

 
23  O’Brien affidavit at [20], 1969 trust deed COB-2 
24  O’Brien affidavit 1969 trust deed COB-2 clause 13. 
25  Affidavit of O’Brien at [39] – [43] and schedule 1. 
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proposed charitable purpose for the funds, and to be given the opportunity 

to request their donations be returned.  

35. Some of LFT Auckland’s funds were raised by voluntary contribution by 

members of the public during the time the national trust object was the only 

governing object. 26 On its face, Part 4 is engaged. I consider Part 4 is 

designed for the situation where there is a public appeal to raise funds for a 

particular project or cause, but that project or cause then becomes 

impossible or impracticable to complete and money remains. The Act then 

requires the trustees to revert to the donors, inform them about a proposal 

to use the funds for a different project or cause, and inform them of their 

right to seek the return of their money. 

36. However, as is an issue under Part 3, the intermingling of assets means that 

it will be at least very difficult to establish to what extent money raised by 

voluntary contribution has been spent. The passage of time is likely to mean 

that many donors have died or do not recall making a contribution. 

37. Further, LFT Auckland holds real property and other assets, not just “funds”. 

Part 4 only applies to funds and does not apply once the money raised has 

been applied to the charitable purpose. 

38. In the circumstances, I consider Part 3 is the more appropriate vehicle for 

the Court to consider this case. 

 

FORMAL REPORT 

39. Pursuant to ss 35 and 56 of the Act and for the purposes of assisting this 

Court as to the matters of which it is required to be satisfied under s 56(1)(a) 

of the Act, I report that my view depends on the interpretation taken of the 

sole object of the national trust.  If the sole object is interpreted to require a 

the provision of a residential facility then I am satisfied that the scheme is a 

proper one and should carry out the desired purpose or proposal, and is not 

contrary to law or public policy or good morals; that the scheme can be 

approved by this Court under Part 3 of the Act; that every proposed purpose 
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is charitable within the meaning of Part 3 and can be carried out; and that 

the requirements of Part 3 have been complied with in respect of the 

scheme up to the giving of this report. 

40. If a broader interpretation of the sole object is taken, then it is not plain on 

the evidence filed that the sole object is impracticable or inexpedient. 

6 May 2022 

 

Virginia Hardy 
Deputy Solicitor-General (in exercise of the 
functions of the Attorney-General pursuant 
to delegation under s 9C of the Constitution 
Act 1986) 

TO: The Registrar of the High Court of New Zealand. 

AND TO: The applicant 

 
26  Affidavit of O’Brien at [106] – [109].  


